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This is a contest proceedings initiated by contestant Enery
M ning Corporation pursuant to § 105(¢(d) of the Federal M ne
Safety and Health Act of 1977, 30U S.C. § 801 et -seq., (the Act)
Enery has contested a citation issued under § 104(a) of the Act
by the Mne Safety and Health Adm nistration, (MSHA), on April
15, 1986.

The citation alleged Emery violated § 103(£) of the Act In
refusing to permt an international representative of the United
M ne Workers of America (Intervenor UMWA) to acconpany an NSHA
i nspector on a regular inspection of Enery's Deer Creek m ne.

Emery, in its notice of contest, asserts that it did not
violate § 103(£) of the Act because it permtted a representative
authorized by his mners to acconpany the inspector. Further,
Enery permtted the UMM representative (M. Rabbitt) to
acconpany the inspector subject to his conpliance with Enery's
policy at the mne. Enery's policy requires that a witten
notice be given at |east 24 hours before the UMM representative
visits the mne. Further, the policy requires that the UMM re-
presentative sign a release and waiver formbefore entering the
m ne.
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(The formitself is entitled "release and waiver." A hazard
training check list also appears on the form The witnesses in
this case at various tinmes referred to the formas a "waiver,'! a
"rel ease" and as a "hazard checklist." For the convenience of
the reader all such references are to the docunent received in.
evi dence as Contestant Exhibits 3 and 6). The portion of the in-
strunent particularly relied on by Emery provides as follows:

Wai ver of Liability

The undersigned, in consideration of being allowed to cone
upon the er Creek m ne ﬁroperty (insert nane of mne),
hereby forever releases, discharges and waives as to Emer
Mning Corporation ("Enery"), any and all clains rights o
causes of action that the undersigned now has or may here-
after acquire against Enery on account of any damages sus-
tained or injuries suffered, presently or hereafter, while
present upon or within the mne property. The undersigned
further aPrees to hold Enery harm ess on account of any and
all liability which may attach to Enery on account of
damages sustained or injuries suffered by the undersigned
whi | e u%on or within the mine property. ~Al references to
Enery shall include its officers, directors, sharehol ders,
enpl oyees and agents.

Enery, in its notice of contest, asserts that M. Rabbitt
failed to conply with Ener%'s noti ce and wai ver requirenents.
When MSHA supported M. Rabbitt and issued a citation Enery
permtted M. Rabbitt to enter the mne wthout signing the re-
quired rel ease form

In its contest seeking to vacate this citation Enery insists
that its requirenents are reasonable and prudent; further, Enery
asserts it did not violate § 103(f), the statutory grant of walk-
around rights.

~Section 103(f) of the Act, 30 U.S.C § 813(f), the statutory
provision in issue here, provides as follows: i

Subj ect to regulations issued by the Secretary, a re-
presentative of the operator and a representative author-
Ized by his mners shall be given an opportunity to ac-
conpany the Secretary or his authorized representative
during the physical 1nspection of any coal or other mne
made pursuant to the provisions of subsection (a), for

t he purpose of aiding such inspection and to participate
in pre- or post-inspection conterences held at the m ne.
Wiere there is no authorized mner representative, the
Secretary or his authorized representative shall consult
with a reasonabl e nunber of mners concerning matters of
health and safety in such mine. Such representative of
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mners who is also an enpl oyee of the operator shal
suffer no loss of pay during the period of his partici-
pation in the inspection nmade under this subsection. To
the extent that the Secretary or authorized representa-
tive of the Secretary determnes that nore than one re-
presentative fromeach party would further aid the in-
spection, he can permt each party to have an equal
number of such additional representatives. However, only
one such representative of mners who is an enpl oyee of

t he operator shall be entitled to suffer no | oss of pay
during the period of such participation under the pro-
visions of this subsection. Conpliance with this sub-
section shall not be a jurisdictional prerequisite to

t he enforcenent of any provision of this Act.

The Heari ng

A hearing on the nmerits comenced in Denver, Colorado on My
14, 1986. The evidence was essentially credible and uncontro-
verted.

The Secretary's Evi dence

Vern Boston, an MSHA inspector for eight years, was the sole
wi tness called by the Secretary.

I nspector Boston, a person experienced in ninin%, has been
stationed in the Orangeville, Uah MSHA office for the last two
years (Tr. 30, 31).

On April 15, 1986 the inspector nmet M. Rabbitt at the mne

ate. Boston knew Rabbitt bg reputation, but he didn't know if

bbitt had ever previously been in the Deer Creek mine. Rabbitt
introduced hinself as the International Representative of the
UMM. The inspector knew Rabbitt had been in Utah for sonetine.
The two nmen agreed that Rabbitt would travel with the inspector
during the inspection (rr. 32-35, 52). Dixon Peacock, a re-
presentative of Enery's safety departnent who frequently ac-
conpani ed the inspector, concurred.

After changing clothes the inspector entered the conpany
safety departnment. M. Wite, the Deer Creek m ne nanager +/,
stated he had a problemw th Rabbitt acconPan%ing the inspector.
M. Wite recognized Rabbitt as a menber of the International
Heal th and Safety Departnent of the UMM but he did not believe
Rabbitt was a representative of the mners because he was not an
enpl oyee of the mine. Also the conpany had its own mner repre-
sentative on the property. In addition, he had come on the
property w thout giving any advance notice (Tr. 32-38).

1/ As mne nmanager he 1s in charge of all phases of the mning
operation (Tr. 37).
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At this point the inspector issued a § 104(a) citation
alleging a violation of § 103(f) of the Act. Wite was given ten
mnutes to abate the citation. Wite agreed Rabbitt could ac-
conpany the inspector. The citation was then termnated (Tr. 33).
Wiite then indicated Rabbitt should sign a waiver form In-
spect or Boston checked with his supervisor. He was directed to
proceed. Wiite asked for an additional citation but the in-
spector added the waiver allegation to the prior citation. 2/
Rabbitt did not sign the waiver and Enery abated the citation by
permtting Rabbitt to acconpany the inspector (Tr. 33-42, 61).
Boston believed it was clear to Wiite that if he did not permt
Rabbitt to enter the mne wthout signing the waiver the in-
spector would issue a closure order. But it was not clear to the
i nspector at the tine whether Wiite knew that the closure order
woul d be a "no-area affected order” 3/ (Tr. 63).

This was a AAA inspection. It was not an inspection under
section 103(g) of the Act. Rabbitt was not abrasive and acted in
an orderly manner (Tr. 45, 51). Boston had been instructed that
international representatives are mners' representatives (Tr.
55).

2/ Arter the 1nspection the 1nspector decided he was not
satisfied wwth the wording of the original citation, so he voided
the original and issued a new citation No. 2834575 (Tr. 34-44,

49, 64-67; Gov't. Ex. 5).

3/ A "no area affected order"” arises fromthe Secretary's
interpretative bulletin published in F.R Vol. 43, No. 80 Apri

25, 1978 and contained in Government Exhibit 4. It provides in
part as foll ows:

It should be noted that section 104(b) of the Act provides
for issuance of wthdrawal orders if an inspector finds that
a violation described in a citation has not been abat ed.
Pursuant to the requirenents of section 104(b), orders under
that provision will be issued in cases where there has been
a failure to abate violations of section 103(f). However
actual withdrawal of mners wll not ordinarily occur in
cases arising under section 103(f), because section 104(b)
also requires the inspector to determne the extent of the
area of the mne affected by the violation. In nost cases,
the area(s) of the mne affected by an operator's refusal to
permt participation or to conpensate the representative(s)
under section 103(f) would be a matter of conjecture and
could not be determ ned sufficient specificity. However
cases nmay arise where a particular condition or situation,
in the opinion of the inspector, cannot be adequately eval u-
ated in the absence of a representative of m ners. In such
cases, the area affected by a refusal to permt partici-
pation coul d be determ ned, and(fhysical w t hdrawal of
mners in the affected area would be directed in the order.
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I n previous numerous inspections of the Deer Creek mne
I nspector Boston had frequently been acconpanied by representa-
tives of the miners at that mine. This function is usually
performed by the same individuals who are enpl oyees of Enery (Tr.
53, 54). On this inspection he was acconpanied by M. Larsen, an
enpl oyee of Emery (Tr. 67). The inspector had not previously
been acconpani ed by anon-enployee asserting that right as a
representative of the mners.

In the inspector's opinion Rabbitt did not have any speci al
skills, talent or know edge of the mne that would cause the
i nspection to be any different fromwhat it would have been
wi t hout him (Tr. 55). Further, nanagenent representatives did
not aid the inspector. But generally speaking, mners repre-
sentatives and conpany representatives assist the inspector in
perform ng broader, nore conprehensive and nore conplete in-
spections (Tr. 68).

Boston agrees that when § 103(f) refers to "his mners" the
reference is to mners enployed at Deer Creek (Tr.57). But iIn
Boston's view the context of that section of the Act refers to
representatives of mners on the international level. Boston had
no know edge whether Rabbitt's presence had been requested by the
Deer Creek mners. Further, he did not take steps to ascertain
if Rabbitt had been designated in any Part 40 filing by the Deer
Creek mners (Tr. 57, 58).

UMWA's Evi dence

Thomas J. Rabbitt and Joseph Main testified for the UMMA

Thonmas J. Rabbitt has been enployed by the UMWA for seven
and one half years as an International Health and Safety Re-
presentative (Tr. 71).

He' reports to Joseph Main, admnistrator of the UMM Heal th
and Safety departnent (Tr. 117). Rabbitt has held various
positions involving matters of safety. He also investigates
acci dents, disasters, fires and explosions (Tr. 72). Investi-
gations have included the Homer City mne disaster, Grenwich
Colleries as well as nunerous accidents and fatalities. He has
held virtually every job in a coal nine. In addition, he served
as a safety conmmtteeman for three years (Tr. 72, 73). HS
training includes semnars sponsored by MSHA. These are the sane
courses given the MSHA inspectors (Tr. 74).

On June 12, 1985 his supervisor assigned himto assist in
the recovery of bodies and to nonitor the investigation of the
W/ berg nmine disaster of Decenmber 19, 1984 «(Tr. 74, 87, 118,
119).
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Rabbitt now resides in the vicinity of the Wlberg m ne.
Usually on a daily basis he goes underground and consults wth
the safety commttees. He has acconganied federal inspectors on
103(¢(i), 103(g), 103(a) inspections. 4/ Rabbitt was not re-
stricted at the Ener¥ mne until three or four nonths ago (Tr.
75, 118). He normally would enter the mne at 8 o' clock, contact
the safety director and then go underground (Tr. 75). Hi s under-
ground work included investigations and search for the WIberg
victins (Tr. 75). Three or four nonths after he arrived in Uah
the Cottonwood m ne was opened. (The Cottonwood is a part of the
now sealed Wlberg mne). In the Cottonwod he has gone on in-
spections in coal producing sections that were unrelated to the
recovery operations 3/ (Tr. 76).

I n January 1986 Rabbitt had witten Enery's mning nmanage-
ment concerning conditions wthin the sealed area of the Wl berg
mne (Tr. 79). A copy of the letter went to various federal and
state officials as well as the UMM office (Tr. 80; UMM Ex. 2).
The letter, directed to Emery mine nmanager John Boylen, was sent
after a neeting wwth Enmery's mne superintendent. The letter
conEIained about the seals at #37 crosscut. Approxinmately three
weeks later the seals were isolated and regul ated (Tr. 81).

~After the Januarg 20th letter Emery began to restrict
Rabbitt's access to the mne. He was stopped at the gate and
manager Boylen had to be notified before he could enter. He
woul d then have to go to Boylen or Neldon Sitterud' s office (Tr.
79, 107, 108). |In the sanple rooma sign stating "Author-

i zed Persons only" appeared. Rabbitt accepted Boylen's ex-
pbanation of the situation and he had no problemwth it (Tr.
107, 108).

On March 3, 1986 Rabbitt again wote to Enery's m ne nanager
at the Wlberg and Cottonwood mines. This letter probably caused
t he nost concern to nanagenent. |t addressed certain technical
matters and its purpose was to verify a conversation so there
woul d be no | ater m sunderstandi ng (Tr. 85, 109; UMM Ex. 3).

The process and procedure of entering the mne had worked
snnﬂghly for a period of tine but it becane |ess snooth after
March 3.

The totality of the letters in early March dealt with ful
notice and conpliance with MSHA's regul ati ons which had not been
fully conplied with in the past (Tr. 109).

4/ These I nspections are described in the transcript at page
T146: a 103(i) is a special five day spot inspection required at
the Wlberg mne;, a 103(g) is a special request inspection bY t he
representatives of the mners or a mner; a 103(a) Is a regular
quarterly MSHA inspection of the entire m ne.

5/ Rel ated cases filed sinmultaneously with this decision involve
Enery's W1 berg mne.
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On March 4 Rabbitt |earned of a request by Emery to maintain
less than a specific width, |length and height In an ‘escapeway %/
(rr. 110, 111). No one initially objected to Rabbitt ac-
conpanying the teamto the area involving the request. A dis-
cussion occurred whether this was a right under the UMM contract
or § 103(f). This was the first tine § 103(f) was expressly
di scussed (Tr. 112, 121, 148).

About 45 minutes |ater manager Boylen refused to |let Rabbitt

%o with the group (Tr. 112, 148). At that point he renewed his
4-hour prior notice requirenent. Before March 5 Rabbitt had
total access to the mine and no 24-hour prior notice had been
requi red (Tr. 113, 130, 149). Rabbitt was concerned that Enery's
policies mght adversely affect his ability to represent the UMM
In investigating this disaster in UWah as well as any other
di sasters in the future (Tr. 114). But he didn't know if the
policy was directed at his activities (Tr. 122, 123).

Rabbitt also wote to manager John Boylen on April 12, 1986
concernin? seal ed areas of the Wlberg mne (Tr. 105, UMM Ex.
6). The lTetter followed a conversation wth Enery officials (Tr.
106). About a week before April 15, 1986 Rabbitt |earned from
Frank Fitzek (chairman of the Deer Creek |ocal union safety com
mttee) that MSHA inspectors were writing nunerous citations and
orders all eging unwarrantable failures. // The local union
want ed Rabbitt's assistance in looking into these matters. The
| ocal union felt the matters were serious. It was not a point-
bl ank request. But Rabbitt indicated he'd be there in the next
week or two (Tr. 88, 125, 126).

The day before the MSHA inspection of April 15 Rabbitt
called Fitzek and advised him he would respond to the request the
next day. Prior to the MSHA inspector's arrival at the gate
Fitzek appeared and told Rabbitt that he had notified various
managenent personnel including Wite and Peacock. \Wite was
reported to have been disturbed at the arrangenent (Tr. 89).

6/ 30 CF.R § 75.1704-1 authorizes the MSHA district nanager to
approve an escapeway not in conpliance with the specified
criteria (Tr. 110).

1/ The Federal Mne Safety and Heal th Revi ew Comm ssion has
defined the term "unwarrantable failure", as contained in

§ 104(d)(1) of the Act, to nean that the operator failed to
abate the condition or practices constituting a violation and
knew or shoul d have known the condition existed or that it failed
to abate because of a lack of due diligence or indifference or

| ack of reasonable care, United States Steel Corporation, 6
FVMBHRC 1423, 1436 (1984); Westernorel and Coal Conpany. 7 FNMSHRC
1338, 1342 (1985) citing Zeigler Coal Co., 7 IBMA 280 (1977).
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At that point Fitzek joined the day shift and inspector
Boston arrived. Rabbitt introduced hinself and he proceeded onto
the property to obtain clearance. About five mnutes |ater
Boston returned with Mark Larsen, a safety commtteenan at the
mne (Tr. 90). In discussing the matter Wite, the Deer Creek
mine manager, questioned Rabbitt's authority to enter under the
contract. 8/ Rabbitt indicated his authority was under § 103(f)
of the Act (Tr. 90). After the nen discussed the matter Boston
issued a citation and he gave Wiite 10 mnutes to abate (Tr. 91).

Wiite then relented but told Rabbitt he would have to sign a
wai ver of liability form Discussion continued. Boston then
called his supervisor. Wite requested another citation. Boston
conplied and issued a citation (Tr. 91, 92).

Mark Larsen (representative of the mners fromthe safety
committee), Terry Jordan and Di xon Peacock (for Enery) and
Rabbi tt acconpani ed the inspector underground (rr. 93). Wile
underground one citation was witten concerning the conpany's
roof control plan. The inspection teamwent to a specific area
because Enery had requested that MSHA abate certain prior.
citations and orders in that area (Tr. 93). During this in-
spection Boston asked for and received opinions fromthose

resent (Tr. 94). Rabbitt also pointed out one roof control vio-
ation to Boston (Tr. 94).

Rabbi tt acconpani ed Boston until 5 p.m that day (Tr. 95).
At about 2:15 p.m Wite handed Rabbitt a letter. The original
had been forwarded to the safety conmttee of the Union.
Rabbitt's copy stated that under the wage agreenment Enery re-
qui red 24-hour notice in witing before any international health
and safety representative could enter the nine. Wite also
mentioned the waiver requirenent (Tr. 96, 97; UMM Ex. 4).

Rabbi tt had never previously knowingly 9/ signed a waiver at
the Deer Creek mine or el sewhere. The first-time he heard of the
wai ver was on March 11 or 12. However, he signs a check in/check
out formwhich is coomon at all mnes (Tr. 98, 99, -123, 142; UMM
Ex. 5). Rabbitt next saw the waiver release formon April 15.

He declined to sign it because he thought his supervisors should
approve such action (Tr. 133, 134; Contestant Ex. 3).

8/ The contract referred to by Wite was received in evidence
and the scope of its terns are not an issue in the case. The
agreenent is entitled "Bitum nous Coal \Wage Agreenent of 1984
between Enery M ning Corp and the International Union United M ne
VWrkers of America". Article Ill, section (d) of the contract
provi des the conditions under which the UMM nay have access to
the mne (UMWA Ex. 7).

9/ In fact, on January 10, 1986, March 7, 1986 and April 15,
1986 Rabbitt had signed a "Visitor Release" formthat was kept in
a clipboard at the Deer Creek mne (rr. 100, 101, 137, 138, 139,
142; Contestant Ex. 4; UMWA Ex. 5).
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Before April 15, specifically in January and February (or
ear 1y March) 1986, Rabbitt visited the Deer Sreek mne (Tr. 102).
The conmpany had requested, under § 101(c), 1 / a nodification to
use a two-entry longwall mining system Rabbitt was directed by
his superior in Washington, D.C. to investigate the matter and
report back to him(Tr. 102, 103, 124). On the first occasion he
was underground for five hours. He net with Earl Wite and

persons in the safety departnent. He also met with the
superintendent and persons in the engineering departnent (Tr. {
103. 124). On the second occasion he was underqround nine hours.

He entered various areas of the Deer Creek mne-as a result of
this investigation (tr. 103, 124). The Union opposed the
petitions for nodification that Enmery had filed at the Cottonwood
as well as the Deer Creek mines (Tr. 103). In Cctober 1985
Rabbitt had done a simlar investigation at the Deer Creek m ne.
On those occasions, before April 15, there was no di scussion
about Rabbitt's ability to conduct such investigations or to
enter the property (Tr. 104).

Rabbitt believes his right of entry under § 103(f) can be
conditioned on reasonable restrictions such as eye protection
requi rements (Tr. 135, 136). He didn't feel the hazard training
checklist on Enery's release form was necessary (Tr. 136;
Contestant Ex. 3).

Joseph Main testified that he is the adm nistrator of the
Departnment of Occupational Safety and Health for UMM (Tr. 152).
Thirty-five nenbers of his staff of 40 are trained, experienced
and educated international health and safety representatives who
basically represent the UMM nenbers on health and safety natters.
Their duties include conducting inspections at the mnes,
assi sting ﬁlan approval s, processing petitions for nodifications
filed by the operator, providing assistance to |ocal unions and
guidance to the local safety commttees (Tr. 154, 155). They
al so investigate mne disasters, injuries and accidents that
occur (Tr. 154). The local union safety conmttee is conprised
of miners enployed full time at the nine site. The |ocal nenbers
serve in an extra capacity as a representative (Tr. 155). The
background educational level of the local mne conmmttee is |ess
than the health and safety representatives on the UMM staff (Tr.
155).

Main estimates that the UMM staff is in the field on a
daily basis in some type of § 103(f) activity. There are
nunmerous events which trigger a participation with an MSHA in-
spection. These include Investigations of an accident, injury or
an explosion, a regular inspection, or an inspection nade for
sone special problem In addition, participation may occur where
the mine operator wishes to nodify the law. Many mning plans

10/ Section 101(c) of the Act authorizes the Secretary to nodify
the application of any mandatory safety standard upon petition of
the operator or the representative of mners subject to certain
condi tions.
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such as ventilation, blasting, roof control, and training require
continual review (Tr. 154-156). |If it is believed that a vio-
lation exists it is normal procedure for the local union com
mttee or the international representatives to have the con-
ditions checked out. Fromtinme to tine the UMM representatives
travel wth the MSHA inspectors to determne the existence or
seriousness of the condition (Tr. 156-157).

The historical application of § 103(f) is to provide an
ability for the representatives of mners to assist MSHA to carry
out its function to protect mners' lives. (Tr. 157). Those
representatives of mners who are al so enpl oyees of the operator,
are subject to a certain anmount of control by the operator (Tr.
157). Such controls may inhibit the mners from expressing what-
ever views they may have. However, confidentiality is provided
for a complilnlng wtness. In addition, there are extensive
provisions 11/ to protect miners against discrinination. But
Sone miners are reluctant to rely on this protection (Tr. 168,
169) .

In addition, the local miners are not trained for analyzing
problens (Tr. 158). The nenbers of uUMwA's staff are trained
experts participating in various functions on a national scale.
|f the staff was strictly restricted to the provisions of the
contract to gain access It would interfere with uMwWa's ability to
protect the mners. (Tr 159).

At tinmes access to the mne is gained through the |abor con-
tract and at tines under § 103(f) (Tr. 159). The W t ness
descri bed sone circunstances of entries under § 103(f)(Tr. 160,
161). In sone instances comitteenen have been afraid to call in
the international so the UMM has bypassed the contractual pro-
visions and entered under a § 103(f£) inspection (Tr. 161). The
international uses different types of approaches, such as
checki ng abatenent dates, etc., to find out when the NMSHA
inspector will arrive at a mne site (Tr. 161). Wtness Miin was
not aware that any mne operators required the international re-
presentatives to sign waivers to gain access to the mine (Tr.
162). The only occasion known to the w tness where an operator
questioned a Part 40 filing was evolved in the Consolidation Coal
Conpany case (cited, infra).

Mai n assigned Rabbitt and several other representatives to
the Wlberg mne (Tr. 163). The representatives are charged wth
coordi nating the investigation.

Among other duties the international representatives also
inspect Enery's mnes based on conplaints they receive. In
addition, they have hel ped recover the victins of the WIberg
di saster (Tr. 163).

11/ Section 105(¢), the discrimnation section of the Mne Safety
Act .
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The designation of who constitutes the representatives of
the mners is basically a decision making process on the part of
the mners at the mne in conjunction wth the organi zation
representation rights (Tr. 166).

The mners that are enployed at the mne have a right to
designate their representatives. The UMM has the inherent
right, based on its organizational structure and the fact that
t hey are the bargaining rifresentative of those employees, tO
have access to the mne under § 103(f). In sum once the mners
at the mne designate the UMM International they designate it
for all provisions of the Act (Tr. 168).

The persons designated in the Part 40 regulations are filed
with MSHA and the operator. The filings under Part 40 provide a
mechanism for the mners at the mne to designate their repre-
sentatives (Tr. 170).

Enery' s Evi dence

Ear| R Wite, Janmes T. Jensen, Dave Lauriski, WIIliam
Ponceroff and John Barton testified for Enery.

Earl R Wite, the mne nanager and top managenent officia
at the Deer Creek mne, is presently enployed by Uah Power and
Light. On April 15, 1986 he served in the same capacity for
Enery M ning Conmpany (Tr. 171, 172, 196). Wiite is responsible
for the mne, its production, its surface facilities and the
transportation of the coal (Tr. 173).

On April 15 at 7:45 a.m Frank Fitzek ('chairman of the |oca
safety commttee) and Joe Crespin, (a nmenber of the pit commttee
12/) “entered his office at the mne and stated that Tom Rabbitt
would be VISItIn% the mne that day. This tine of the day in-
volved a shift change and Wite was very busy. Wiite called
Terry Jordan, safety engineer at Deer Creek, to inquire as to
what was "going on"; in addition, he asked if they had been
notified. At that particular tine there was a closure order on
the third south belt, one of the main belt arteries in the mne
(Tr. 174, 173%. On inquiry Fitzek denied inviting Rabbitt.

Wiite asked what provision of the contract was involved. The
mner replied it was under paragraph 1 of Article Ill, section
(d) of the labor contract (rr. 175, 176). Wite asked if they
had invited Rabbitt underground to |ook at something in

particul ar. H s reply was nagative. They wanted Rabbitt to talk
to Wiite. Wite conplained about the short notice. The 24-hour
notice requirenent had been relayed to Wite, Fitzek and others

12/ Pit commttee 1s a group of individuals elected by m ners.
The commttee handles contract issues (Tr. 175, 195).
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about two weeks before 13/ (rr. 176). Wite agreed to neet with
Rabbitt. Fitzek left (rr. 176, 177, 196).

Wiite then contacted D xon Peacock, the conmpany's safety
engi neer. Peacock stated Rabbitt was going to acconpany Vern
Boston, the MSHA inspector (Tr. 177). \Wite directed Peacock to
see if Boston had invited Rabbitt to nake the inspection with him
(Tr. 177). Peacock reported back that Rabbitt had approached the
MSHA i nspector (Tr. 178). Wiite objected because Rabbitt was
supposed to be talking to him not going on an inspection with
the federal inspector (Tr. 178). Since becomi ng the nine nmanager
on April 29, 1985 Wiite had not known of any non-enpl oyee bei ng
adn;tted as a representative of mners under § 103(f)(Tr. 215,
217).

VWhite, Rabbitt and Larsen met. Rabbitt inquired if there
was a problemif he traveled with the inspector. \Wiite said he
had not been notified and he al so asked under what provisions of
the contract was the inspection being made. Rabbitt replied he
was entering under § 103(f) (Tr. 178-180). \Wite then read the
Act while conferring with Jordan, Peacock, Boston, Rabbitt and
Larsen. Wiite refused to | et Rabbitt acconpany the inspector.
Wiite stated that it was clear that the wal karound man is the
enpl oyee authorized by the mners at the mne (Tr. 181, 182).
Boston said he would wite a citation and he gave Wite 10
mnutes to reconsider. |f the conpany continued its refusal he
would then wite an order (Tr. 182).

Wiite then called his superior, Dave Lauriska, and discussed
the details with him(rr. 182, 183). Lauriska agreed with
Wiite's position. Wiite said they were going to get an order on
it. Lauriska said they didn't need another order and he
instructed Wiite to abate the citation if Rabbitt signed the
wai ver (Tr. 183).

The guard in the shack said Rabbitt hadn't signed the waiver
form On rechecking Lauriska said Rabbitt could not go under-
ground w thout signing the form(Tr. 184). A waiver was brought
In and discussed. Boston called his supervisor (Ponceroff).
Boston said he would include the waiver matter on the previous
citation (Tr. 186; Contestant Ex. 1). Wiite relied on the
citation in permtting Rabbitt to go underground. Upon Wite's
demand, Rabbitt returned the unsigned waiver (Tr. 187).

At this point |Inspector Boston and the wal karound party went
under ground (Tr. 187).

At about 2:30 p.m, when the grou% came out of the mne,
there was a further discussion about the wal karound citation as
it related to the waiver agreenment. Wite understood anot her
citation would be witten (Tr. 188-190).

13/ White had been told by his superior that the 24 hour notice
requi rement was directed fo the international safety representa-
tives. He interpreted that his instruction related to notice

under the collective bargaining agreenent (Tr. 196).
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Wtness Wite identified Emery's notice to Frank Fitzek. It
« indicated that nana?enent (in accordance with Article 1II(d) Of
union contract) would require 24-hour notice to the conpany
before the UMM could enter the mne property (Tr. 190, 191; UMM

Ex. 4). Wite gave a copy of the notice to Rabbitt the afternoon
of April 15 (rr. 191).

Emery maintained two clearly marked sign-in, sign-out books.
ne says "Conpany Visitor Release", the other says "Non-Conmpany
Visitor Release" (Tr. 192, 193). No portion of the text was
obscured by the punch holes or the bar (Tr. 193). An hour before
he testified Wiite had verified the condition of the books wth
his secretary (Tr. 194).

Prior to April i5, Wiite had never discussed § 103(£) with
managenment or nenbers of the local union (Tr. 197). Wite _
construed § 103(f) to relate exclusively to enpl oyees of the m ne
(Tr. 198).

About md-March Wiite first became aware of the waiver
policy. He was advised of it by Dave Lauriski and Stan Rajsk
(Emery's director of security) (Tr. 199, 213).

Under Enery's policy a visitor is any non-enpl oyee or
federal or state inspector at the mne (Tr. 199).

On April 15 Rabbitt signed under the old rel ease policy.
That form shows a check nunber. The visitor retains the brass
tag with a nunber stenciled into it (Tr. 201; Contestant Ex. 4).
Its purpose is to identify the persons in the mne (Tr. 202).
The check-in, check-out procedure is mandated by federal |aw (Tr.
2021.

Wiite did not know on April 15 but he agreed that the
definitions in 30 CF. R Part 40 [40.1(b)(1)) defines a repre-.
sentative of mners as any other person or organization which
represents two or nore mners at a coal or other mne (Tr. 206,
207).

Wiite outlined, in detail, his previous mning experience
(Tr. 208-210).

The contract provision authorizing access for the inter-
national safety and health representatives does not contain any
reference to a 24-hour notice (Tr. 211). The only notice
provision in the contract provides as follows: "The conmmttee
shall give sufficient advance notice of the intended inspection
to allow arepresentative of the enployer to acconpany the
commttee" (Tr. 211). The safety and health conmttee nakes
regul ar nonthly inspections under the contract (Tr. 212).

~The contract further provides: the provisions of this
section are in no way intended to inpair or to waive any
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statutory rights under federal or state [aws or regulations which
union officials and representatives nmay have to enter upon mne
property or enter the mnes (Tr. 212; UMM Ex. 7).

Prior to April 15, 1386 James T. Jensen, an attorney
practicing in Uah, served as general counsel for Savage
Industries, the parent of Emery Mning Corporation (Tr. 219).

W tness Jensen prepared and inplenented Enery's rel ease and
wai ver form(Tr. 219). At the time of the WIlberg accident in
1984 Enery carried general liability insurance aggre atinP
$50,500,000. Wen these policies expired in June 1985 only
$30,500,000 in insurance coverage could be procured (Tr. 219-220).
The base policy was $500,000, then a first level of excess cover-
agFIat $10 million, then $5.1 nillion and then another $15
mllion.

In Qctober or Novenber the first $10 million excess was
cancel led. Hence, there was a gap in the coverage (Tr. 221).
The conpany was able to find a $1 mllion partial replacenment

olicy (Tr. 221). |In Decenber 1985 the $15.1 was cancell ed.
nery's efforts at replacenent were unsuccessful (Tr. 221).

The additional insurance coverage was not avail able at any
cost and the $1.5 mllion coverage was, in Emery's opinion,
I nadequate (Tr. 222).

After consultation it was determned that Enery woul d

continue in business and also attenpt to limt its exposure (Tr.
222-223).

Emery's enpl oyees were covered by workman's conpensation and
the areas of potential exposure involved clains by non-enpl oyees
(Tr. 223). It was decided to use a release and wai ver approach
for those entering the conpany ProPerty. Exi sting and new forns
were reviewed (Tr. 223-225; Contestant” Ex. 3, 4). There were no
di scussions concerning the status of mne rescue terns from other
conpani es, federal inspectors or UMM representatives in con-
nection wth the rel ease and waiver forms (Tr. 224; 225, 230).

The W/ berg disaster generated clains and caused the conpany
to focus on non-enployee visitors. But lawsuits against Enery by
non-enpl oyees were not an extensive part of the litigation and
the total of such clainms would be within Emrery's $1,500,000
coverage (Tr. 226-228).

The final release formwas finally approved in the latter
part of February 1986 (Tr. 231). In part, the policy cane about
after a vendor was killed in a Kaiser mne (Tr. 231).

Dave Lauriski, Emery's director of health and safety,

testified that he has 16 years experience in the mning industry
(Tr. 237, 238). H s responsibilities include overall safety at
t he conpany's mines and the coordination of staff activities.
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Between | ate Decenber 1985 and February 1986 Lauriski hel ped
devel op the waiver of liability form The waiver was created due
to the inability of Enmery to naintain an adequate anount of
i nsurance (Tr. 259). UWah Power and Light (UpsL) subsequently
advi sed the press that it was taking over the operation of the
m nes because of the insurance question (Tr. 259, 260). The
wai ver policy has been continued by UP&L but the basic reason for
the policy was n%?ated by UP&L's insurance capability (Tr. 260).
Lauri ski i1 ndicated the older form was "very | oose" (Tr. 240;
Contestant Ex. 4). After receiving forns from various conpanies
Lauri ski began to develop Enmery's new form based on the conpany's
experience (Tr. 241). At that point he added on the formthe
hazard recognition or training checklist for all non-enployee
personnel. The draft form was approved by various individuals
who reviewed it (Tr. 242). In early March 1986 a final form
energed (Tr. 243; Contestant Ex. 3, 5). An interoffice neno-
randum dated March 21, 1986, identified those who would have to
sign the waiver and those exempt fromsigning it (Tr. 245;
Contestant Ex. 5). One of the criteria used to determ ne whether
a person should be required to sign the waiver was the risk
invol ved after the person entered the mne property (Tr. 246).

The first exenption involved state and federal agencies on
mne property for reasons relating to coal production and/or
i nspections or enforcement actions. Even it any of these
individuals were injured on mne property Enmery believed it would
not be held liable for such injuries (Tr. 246, 270, 282). An
addi tional exenption focused on the enployees of common carriers
such as United Parcel and U ntah Freight. These individuals are
exenpt because of existing contracts holding Emery harmess in
the event of injury to them Further, Enery didn't think the
risk was great enough for themto sign a waiver for each entry to
the mne property (Tr. 247, 270, 283). In addition, the commobn
carrier personnel do not go underground (Tr. 247, 283). A _
further exenption involved Lowderm |k Construction Conpany. This
conpany does underground and surface work at the mne 100 percent
of the tine (Tr. 247). In" addition, the Lowderm |k contract
indemifies and insures Enery (Tr. 248).

An additional exenpted class consists of enployees of Utah
Power and Light. UP& owns these particular coal mnes and Enery
serves as the operator (Tr. 248).

Wth the exception of -the four described classes of persons,

the waiver of liability policy agglies to all other non-enpl oyees
visitors to Emery's mines (Tr. 24

The Emery people who devel oped the exenptions (Lauriski,
Jensen, Cowan and Rajski) did not discuss the status of mne
rescue teans entering the property. But such teans are exenpt
because a U ah state |aw holds coal operators harmess for m ner
rescue teans on their property (Tr. 250)
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Wien the waiver policy was issued (Rajski's nenorandum
Contestant's Ex. 5) there was no di scussion of the status of the
international representatives of the UMM (Tr. 265). But in any
event such a person would be required to sign under category 4,
that is, as "all other visitors" (Tr. 266; Contestant Ex. 5).

The hazard training checklist incorporated with the rel ease
formused at Deer Creek mne is identical to the formused at the
other Enmery mnes (Tr. 268). Lauriski directed the m ne managers
to inplement the program (Tr. 250, 251).

Enery's mnes consist of three separate conpl exes
geographically very close but with three different entrances.
The mnes are independent. They are known as the Deer Creek
mne, the Des-Bee-Dove conplex and the Cottonwood WI berg conpl ex.
Deer Creek mne overlies the Wlberg mne (Tr. 252, 293). Each
of the three mnes has its own security system (Tr. 252). A
security guard records the tinmes when visitors enter the property.
Further, they are responsible for a visitor signing the waiver
(Tr. 253).

Tom Rabbitt was the only person known to Lauriski who
refused to sign the waiver although for the preceding six or
seven nonths it had been the practice for Rabbitt to cone on
Enery's property day or night without its know edge (Tr. 253,
288-289).

Wtness Lauriski identified an exhibit which consisted of a
| arge nunber of waiver and release forns. The forns received in
evi dence were generated at the Deer Creek mne between March 21,
1986 and April 27, 1986 (Tr. 254, 290; Contestant Ex. 6). Al of
the forns had been signed by non-enployee visitors to the m ne.

Up until the events of April 15, 1986 Lauriski was not aware
of any person asserting the right to enter an Enmery m ne under
§ 103(f) of the Mne Act (Tr. 255, 273, 287).

In cross exam nation Lauriski agreed that during a § 103(g)
i nspection in January 1985 four UMM health and safety repre-
sentatives acconpani ed the federal inspectors during an
el ectrical inspection (Tr. 285).

Wen a representative of the UMM, who is also an non-
enpl oyee, enters the mne under a contract right Emery requires
t hat waiver be signed (Tr. 268).

On April 15, 1986 Lauriski instructed Wite to abate the
citation rather than take a closure order. He did not understand
at that tine whether the closure order would be a "no-area
affected order" (Tr. 256, 257). In three subsequent simlar
events Emery accepted the closure order (Tr. 257). The refusa
to abate came about because Lauriski was advised by his counsel
Ehat ;hg)closure order would not affect any area of the mne (Tr.

57, 279).
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As director of health and safety for Enery, Lauriski had a
fairly broad know edge of the presence of MSHA and the UMM on
mne property (Tr. 261).  Lauriski has known Tom Rabbitt for
eight or nine nonths (Tr. 261). Lauriski understood Rabbitt was
there to work on the Wl berg investigation (Tr. 261, 6) .

Si gnificant delays have occurred during the lengthy investigation
into the Wlberg fire (Tr. 261).

On two occasions during the delays of the WIberg disaster

i nvestigation, Rabbitt went underground in the Deer Creek mne to
ook at a two entry mning system (Tr. 262). He also entered the
Cottonwood mne in late 1985 for the sane purpose (Tr. 262). He

has al so been underground in the WIlberg mne and participated in
the recovery operations (Tr. 262). Further, the wtness does not
di spute the claimthat Rabbitt acconpanied the inspectors on nore
routine inspections (Tr. 286).

Wtness Lauriski was aware of Rabbitt's letter in January
dealing with the seals (Tr. 263). The conpan% t hought Rabbitt
was relterating positions already decided on by the conpany (Tr.
264). The conmpany was irritated over the second letter (Tr.
264) .

WIliam Ponceroff, called as an adverse wi tness, indicated
that he is the supervisor at the MSHA field office in Orangeville
(Utah) (Tr. 300).

Wtness Ponceroff, a person experienced in nining, holds a
degree in safety (Tr. 301-303). The field office, with six
I nspectors, has ten mnes under its jurisdiction (Tr. 303).

At the time of this incident MSHA inspector Boston called
Poncerof f and advised him that m ne nmanagenent refused to permt
a UMM representative to travel with himunless he signed a
wai ver (Tr. 305, 306). Ponceroff was not famliar with the
wai ver formnor did he attenpt to learn about it. Abatenent tine
was not di scussed.

In a simlar incident about March 5, 1986 MSHA inspector
Baker had not taken any action (Tr. 306, 307). At a staff
neeting a few days later the issue was di scussed. It was deci ded
that if any union representative on an international |evel wanted
to acconpany the inspector the conpany was to have equal
representation. |f the operator refused then a citation was to
be issued. If the operator failed to conply then a (b) order
woul d be issued but it woul d be a no-closure type of order (Tr.
309, 310). The foregoing policy resulted in the instructions
given to Boston on April 15, 1986 (Tr. 310).

_Wen Boston called him Ponceroff was not aware Rabbitt had
previously signed any release forms. [In any event, that fact
woul d not have affected his judgnent (Tr. 310).
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Boston |ater advised his supervisor that he had rewitten
the citation. In Ponceroff's opinion, if Emery denied access to
a representative of the International uMWa claimng the right to
enter under § 103(f), then such a denial constituted a violation
of the Act (Tr. 312). A violation would also occur if the
conpany refused access conditioned upon the signing of a release
and wai ver (Tr. 313, 325?. However, if a representative of mners
does not act in an orderly fashion or hinders the inspection in
any manner, he would be asked to | eave and soneone el se woul d be
sel ected (Tr. 326). .

After APriI 15 no person enployed by Enery indicated that
Rabbitt should not be considered as a representative of the
mners at the mnes (Tr. 326). On the Part 40 filing formthe
UMM is one of the organizations naned as a representative of the
m ners (Tr. 326, 327; Contestant Ex. 7).

_ Wtness Ponceroff testified concerning situations where
di sputes mght arise over different individuals claimng to be
representative of the mners (Tr. 327, 328).

Ponceroff's duties include enforcenent of MSHA's regul ations
under 30 CF.R Part 40. The Part 40 regulations require re-
presentatives of mners to nake certain designations and file
certain docunents. with the MSHA District Manager (Tr. 314).

On July 30, 1984 a Part 40 docunent was filed with MSHA's
Orangeville office (rr. 315, 316; Contestant Ex. 7). The docu-
ment received in evidence was the nost recent on file and it
identifies for MSHA the representatives at the various mnes (Tr.
316, 317). Boston's call of April 15 did not inquire as to the
name of the individual who was listed as a representative of the
mners at the Deer Creek mne (Tr. 318). The form designates who
wll represent the mners under various sections of the Act (Tr.
322, 323).

_ The parties stipulated that UMwWA international representa-
tive Rabbitt was not listed as a nanmed del egate on any filing
under Part 40 associated wth any of the Enmery mnes (Tr. 323).

Ponceroff did not recognize the nane of any UMM inter-
national representative on the Part 40 form (Tr. 324). Nor did
he ook at the filing made by the Deer Creek mners (Tr. 324).

John W Barton, called as an adverse witness, testified as
to his education and experience in nining. He further identified
hinmsel f as the district nmanager of District 9 for Coal M ne
Health and Safety (Tr. 330, 344, 345). He is responsible for the
total administration of the Act. He has 110 enpl oyees and four
primary divisions including admnistrative, education and
training (a consultant service to industry), an engineering
service to industry, and an enforcenment division (Tr. 342-343).
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Barton's jurisdictional area consists of all states west of
the M ssissippl except for Mnnesota, lowa and half of M ssouri
(Tr. 343). H's duties include enforcing the Part 40 regul ations
(Tr. 331). Barton's office has witten letters to various m nes
%%gcerning steps that need be taken to conply with Part 40 (Tr.

, 332).

Wien changes are nmade in Part 40 filings by individual mnes
MSHA accepts such changes as a matter of course and enters them
as part of the official MSHA file (Tr. 332). On occasion nines
have been directed to use MSHA forns (Tr. 333). Barton
identified the formprepared in his office. It was prepared as a
conveni ence for mners' representatives (Tr. 333, 3353.

Barton considers Part 40 to be a procedure available to mne
workers.  However, in accordance with the Secretary's directions,
MSHA is told to take a very broad view of mners participation
rights (rr. 343, 344, 356). Portions of the Part 40 regul ations

use the term"shall", (Tr. 356) but the witness believed the
wording in the preanmble instruct himhow to interpret the regu-
lation (Tr. 357). In Barton's opinion |Inspector Boston acted

correctly (Tr. 358).

Section 103(f) is a general provision of the Act that allows
a non-enployee mners' representative to travel with the
representative of the Secretary (Tr. 335, 350). Such an
i ndividual is not an enployee of the agency but is present to
assi st the MSHA inspector (Tr. 350). The regulations state that
participation bY a mners' representative cannot interfere with
the active conpletion of the inspection. The inspector has
authority under the law to prevent a representative from further
traveling with him(Tr. 351). MSHA encourages the representa-
tives to have sone input into the inspections (Tr. 351). Barton
only knew of one instance where an intentional representative of
the UMM was denied access to a mne (Tr. 349).

In Barton's understanding, the Act and its regul ati ons seek
to encourage mners to participate and to bring forth people who
woul d best serve the purpose on any particular inspection (Tr.
349). This evolves fromthe fact that mners at an individual
m ne do not have a great anmobunt of experience and therefore
outsi de representati on and w der experience can be of great bene-
fit to the rank and file nenbers (Tr. 349, 350). The miners re-
presentatives are chosen at the descretion of the enployees at
the mne (Tr. 335, 336). Such descretion can be exercised by
submtting the formor by submtting a mners' representative
when the Inspector arrives at the mne (Tr. 336). The preanble
in Governnent Exhibit 3 (the Secretary's bulletin of July 7,

1978) states, in part, that "it should be noted that miners and i
their representatives do not |lose their statutory rights under
§ 103(f) by their failure to file as a representative of the
m ners under this part" (Tr. 336).
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The Part 40 filing formitself was discussed by the wtness
(Tr. 337, 338).

The policy that any UMM international representative has an
automatic entry right under § 103(f) enanated fromBarton's
office when Part 40 was pronul gated (Tr. 338, 339). The Part 40
filings are occasionally consulted by MSHA since the regul ations
govern the identification of representatives of mners for all
m nes under the Act (Tr. 340). Further, the regulations define
the term "representatives of mners" (Tr. 341).

~ Barton anal yzed a procedure to be followed if conflicting
clains arise between different persons claimng to be representa-
tives of mners (Tr. 354, 355).

In rebuttal Forrest Adison and Mark Larsen testified for the
UMM,

Forest Adison has been enpl oyed at the WIlberg mne for
eight years.. H s local union offices include safety conmtteeman
and mine conmtteeman (Tr. 360). Adison was present at a neeting
wi th mne nmanagenent representatives Neldon Sitterud, Jorgenson
(shift foreman), John Boylen, and Baker (MSHA) at the W|I berg
mne on March 5. At that tine Adison requested that internation-
al representative Tom Rabbitt acconpany him on a regul ar
quarterly safety inspection conducted by Bob Baker. There was a
question of a variance involving an escapema%s in the Wl berg
mne (Tr. 361, 366). Sitterud told Rabbitt he had no right to
enter the mine. He and Boylen were not aware of the Act. Baker
t ook no enforcenent action when the conpany refused to all ow
Rabbitt to wal karound. Adison considered Rabbitt to be his
representative protecting him and keeping the nmenbership aware of
activities (Tr. 362-367). Since the mne disaster he has asked
the international union representatives about matters within
their expertise (Tr. 364).

Mark S. Larsen, a safety commtteeman for the two years, has
been enployed at the Deer Creek mne for seven years (Tr. 368,
369, 373).

On April 15, 1986 Larsen was present to acconpany the NMSHA
i nspector whom he net at the gate. The two nen picked up Rabbitt.
Later, in his office, Wite questioned Rabbitt's authority to
enter the mne under the contract. Rabbitt stated his entry was
not under the contract but under § 103(f) of the Act (Tr. 369,
370). Wien he read the Act, Wite said Rabbitt was not an
enpl oyee. Rabbitt agreed but stated that he would suffer no |ost
wages by acconpanying the inspector (Tr. 370). Larsen indicated
Rabbitt was belng paid in part by the |ocal union dues of $40 per
nonth (Tr. 370, °371).

As the argunent' continued Larsen told Wiite that he felt
Rabbitt was his representative (rr. 371). The MSHA citation, as
previously described, was issued (Tr. 371). At this neeting
Rabbitt did not state he could get into the mne at any tine (Tr.
372).

1201




Larsen trusts the advice he receives fromthe international
representatives. He further thought such advice was inportant to
his safety (Tr.372,373). Larsen felt they need the UMwa's
expertise. This is why the local mners pay their dues. Futher,
the international helps them (Tr.373,374).

Wtness Rabbitt, recalled by the UMM, described the sign-in
and sign-out books at the mne (Tr. 375, 376).

D scussi on

This case turns on the interpretation of § 103(f) of the
Federal Mne Safety and Health Act of 1977. 14/

The wal karound participation right was first enacted in the
Federal Coal Mne Health and Safety Act of 1969, 83 Stat. 750,
Public Law 91-173. Section 103¢h) thereof provided as follows:

(h) At the commencenent of any inspection of a coal mne
by an authorized representative of the Secretary, the
authori zed representative of the mners at the mne at
the time of such inspection shall be given an opportunity
to acconpang the authorized representative of the Secre-
tary on such inspection.

The 1977 amendnent, enacted in § 103(f), considerably
br oadened the wal karound participation right and addressed the
i ssue of pay when a representative of mners acconpanied the
i nspection team

Specifically, such representative of mners "who is also an
enpl oyee of the operator shall suffer no loss of pay . .."
dearly, then, Congress contenplated that non-employees nmay be
representatives of miners, Conmssion Judge Janes A Broderick
ruled to this effect in Consolidation Coal Conpany v. Secretary
of Labor et al, 2 FMSHRC 1403 (1980).

In fulfilling his statutory rul emaki ng nandate contained in
the 1977 Act the Secretary'issued his interpretative bulletin, 43
Fed. Reg. 17546, (Aﬁril 25, 1978) setting for his general
interpretation of the scope of § 103(f). The bulletin provides,
in part, as follows:

14/ This section has been before the Courts of Appeals in UMM
v. Federal M.ne Safety_and _Health Revi ew Comm ssion, 671 F.2d4

615 (DC Gr. 1982), cert. denied 74 L. Ed.2d 189 (1982%; Magma
Copper Conpany v. Secretary of Labor, 645 F.2d 694 (9th Gr.

1981) cert. denied 50 U S. L.Ww. 3296 (1981); Consolidation Coa

co. v. Federal Mne Safety and Health Review Conmm ssion, /740 F.24
271 (3rd Qr. 1984); Mnterey Coal Co. v. Federal Mne Safety and

Heal th Review Conm ssion, 743 F.2d 589 (7th Cr. 1984).
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The Federal Mne Safety and Health Act of 1977 (Pub. L.
91-173, as anended by Pub. L. 95-164, Novenber 9, 1977)
hereinafter referred to as the A@t% Is a Federal statute
esigned to achieve safer and nore healthful conditions in
the nation's mnes. Effective inplenentation of the Act
and achi evenent of its goals depend in large part upon the
active but orderly ﬁarticipation of mners at every |evel
of safety and health activity. Therefore, under the Act,
mners and representatives of mners are afforded a w de
range of substantive and procedural rights.
Section 103(f) provides an opportunity for the mners,
t hrough their representatives, to acconmpany Inspectors
during the physical inspection of a mne, for the purpose
of aiding such inspection, and to participate in pre- or
post-inspection conferences held at the mne. As the Senate
Conm ttee on Human Resources stated, "If our national mne
safetx and health programis to be truly effective, mners
will have to play an active part in the enforcenent'of the
Act.' S.Rep. No. 95-181, 95th Cong., 1st Sess., at 35
(1977).

Further, in 1978 the Secretary promulgated 30 CF. R Part 40
wherein he defined a representative of mners to nean: "(1) Any
person or organi zation which represents two or nore mners at a
coal or other mne for the purposes of the Act" and (2) "Repre-
sentatives authorized by mners", "Mners or their representa-
tives", "authorized mner representative" and other simlar terns
as they appear in the Act. (§ 40.1).

| agree with Emery that it seens beyond contradiction that
there are two principal reasons for the § 103(¢(£f) wal karound right.
They are to increase the safety awareness of miners and to
produce nore thorough inspections through the participation of
those famliar with the conditions being inspected. However, |
do not concur with Enery's view that a colloquy 13/ between
Sﬁnators Helns and Javits is determnative of the final scope of
this section.

nt ai ned

Contrary to Emery's views Senate Report No. 95-181 co
t he point

in the legislative history is much nmore persuasive. On
the report states as follows:

The right of mners and mners' representatives to acconpany
I nspectors

Section 104(e) contains a provision based on that in the

Coal Act, requiring that representatives of the operator and
mners be permtted to acconpany inspectors in order to
assi st in conducting a full inspection. It is not intended,
however, that the absence of such participation vitiate any
citations and penalties issued as a result of an inspection.

15/ The senators, In discussing § 103(f), referred to
"employees®" and "mners."
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The opportunity to participate in pre- or post-inspection
conferences has al so been provided. Presence of a repre-
sentative of mners at opening conference helps mners to
know what the concerns and focus of the inspector will be,
and attendance at closing conference will enable mners to
be fully apprised of the results of the inspection. It is
the Conmittee's view that such participation will enable
mners to understand the safety and health requirenents of
the Act and will enhance mner safety and health awareness.
To encourage such mner participation it is the Conmttee's
intention that the mner who participates in such inspection
and conferences be fully conpensated by the operator for
time thus spent. To provide for other than full conpen-
sation would be inconsistent wth the purpose of the Act
and woul d unfairly penalize the mner tor assisting the in-
spector in performng his duties. The Comrittee also re-
cognhi zes that in sone circumstances, the mners, the
operator or the inspector nay benefit from the participation
of more than one representafive of mners in such inspection
or _conferences, and this section authorizes the Inspector to
permt additional represenfafives to parficipafe.

(Emphasi s added)

Legi slative Hstory of the Federal Mne Safety and Health
ﬁg%gff 1977, 95th Congress, 2nd Session 6lo, ol/ (July

~In short, the Senate in its formal report had no difficulty
deci ding that -the inspector mght include additional mners'
representatives to participate with himin the inspections.

In support of its position, Emery cites Enmery M ning
Corporation, 783 r.2d 155, 158 (10th Cr. 1986), Council of
Sout hern Mountains, Inc., v. Federal Mne Safety and Health
Revi ew Comm ssion, 751 F.2d4 1418 (DC Cr. 19851, and—Steuifer
Chﬁnlcal Conpany v. E.P.A', 647 F.2d4 1075 (10th Cr. 1981), anong
ot her cases.

The cited Enery case is not controlling. In Emery the court
reviewed the scope of a different section of Act, nanely § 115.
Further, the-Court enphasized that none of the Secretary's
"ot herw se extensive regul ati ons" addressed the issue of the
operator's liability to pay newy hired mners for their costs in
receiving 32 hours of mner training, 383 F.2d at 159. The
instant case involves the Secretary's interpretative bulletin but
nore particularly he has defined a representative of mners to be
a person or organization which represents two or nore m ners.

M. Rabbitt is such a person and the UMM, intervenor, is such an
or gani zati on.

In Council of Southern Muntains the Council, a non-enpl oyee
m ner representative, sought access to mne property to nonitor
certain training classes. Specifically, the Court noted that
"(i)t was not, 1n these circunstances, asserting its right under
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§ 103(f), 30 U.S.C. § 813(f), to acconpany a federal mne in-
spector investigating nmnes for conpliance with safety training
requirenents" (f£n 21, 751 F.2d at 1421).

In fact, in footnote 18 the Court takes a contrary position
to Enery's view that a distinction exists between enpl oyee and
non- enpl oyee representatives. The Court stated that "(t)he
Council is a non-enployee mners' representative. The Mne Act,
however, nerely refers to 'representatives' and does not
articulate any distinction between the rights of enployee and
non- enpl oyee representatives”, 751 F.2d4 at 1421.

Further, in footnote 31 the Court noted: "our holding is
limted to situations were mners' representatives assert an
I ndependent right to enter mne property for nonitoring purposes.
It has no application to instances where representatives assert a
statutory right under Section 103(f) to acconpany federal m ne
i nspectors investigating mnes for conpliance with statutory or
regul atory safety training requirenents", 751 F.2d at 1418.

In Stauffer Chem cal Conpany the question before the Court
i nvol ved the right of access by EPA s contractor under the C ean
Air Act. Stauffer provides no sugport for Enerx's position that
the mner's representatives nust be enployees of the operator in
order to be allowed access to mine property. Under § 103(f) M.
Rabbitt was not an enployee of the Secretary. He was an enpl oyee
of the mners at the Deer Creek mne.

Emery's search warrant cases, commencing with Camara V.
Muni ci pal Court of the Cty and County of San Francisco, 387 U.S.
023 (196/7) and 1ts progenity 1llustrate a principle of [aw But
the Suprene Court has already ruled that a search warrant is not
requi red under the Mne Act, Donovan v. Dewey, 101 S. C. 2534
(1981). The right of the international representative under
§ 103(f) is to inspect mne property at the same time and in the
presence of the MSHA inspector.

On this record it is uncontroverted that the UMM Inter-
nati onal was bound by its collective bargainin%.agreenent to
Enmery and its miners. Further, Enery knew Rabbitt was a UMM
international representative. Rabbitt and UMM both neet the
Secretary's definitions of a miners' representative. Further,
mners Fitzek, Addison and Larsen wanted Rabbitt's expertise and
assistance. A portion of the local union dues go to Rabbitt's
wages.

~The foregoing facts cause nme to conclude that Rabbitt nmay
participate in a wal karound inspection with the MSHA inspector as
a matter of statutory right.

The second issue focuses on whether Enery may condition the

entry of the uMwa international representative upon his signing a
rel ease and wai ver agreenent.
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A credibility issue arises here as to whether the rel ease
agreement was intended to restrict the activities of Rabbitt at
the Enery mnes. Rabbitt expressed such an opinion' but no
col l ateral evidence supports such a conclusion. Accordingly,
reject such a construction of the evidence. Enery's reasons for
requiring various parties to sign the release and waiver are
credible and detailed in the summary of the evidence. However
the record indicates that the potential exposure for possible
clainms fromthis class of persons was within Enery's initial
coverage of $1,500,000. In addition, the insurance problem was
resol ved when Utah Power and Light took over the operation of' its
m nes.

In any event, § 103(f) does not condition the international
representative's access upon a waiver of that person's right to
seek redress for injuries that mght be sustained as a result of
the operator's negligence. The right to apply to the courts for
relief fromthe perpetration of a wong is a substantial right.
Bracken v. Dahle et al, 68 Uah 486, 251 P. 16 (1926).

~In addition, the State of Uah's Constitution in Article |
Section 11 provides as follows:

Al'l courts shall be open, and every person, for an injury
done to himin his person, Property or reputation, shall
have remedy by due course of |aw, which shall be adm nis-
tered without denial or unnecessary delay: and no person
shal | be barred from prosecuting or defending before an
tribunal in this State, by hinmself. or counsel, any civi
cause to which he is a party.

The State of Uah has included the above right within the
protection of its constitution. It would appear that if Enmery's
pos;élon_mere sustai ned, serious 10th Amendnment inplications
could ari se.

Enerﬁ may well have the right, in dealing with the nenbers
of the public, to condition access to its mne. There are
certain benefits accruing to sales representatives and simlar
persons in entering a mne. The signing a waiver in those cases
IS an appropriate quid pro quo for the expanded busi ness oppor-
tunity. But the person seeking access here is acting under a
statutory provision. The Comm ssion has noted that access under
this provision plays an inportant role in the overall enforcenent
scheme of the Act. It is therefore inappropriate for Emery to
equate the UMM international representative's access wth that
of a sales representative in determning the appropriateness and
validity of the operator's release and waiver requirenent.

Provi ding access to the forner was determ ned by Congress to be
an inportant means of achieving the goal of inproved health and
safety in our nation's mnes. Providing access to sales repre-
sentatives and the |ike does not relate to the achi evenent of
goals that are in the public interest and that matter is left to
t he operator™s discretion.
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It is also noted that non-enpl oyee Union representatives
have been held to have a right of access to an enployer's _
property, in order for the union to properly carry out its duties
as col l'ective bargai ning representative under the National Labor
Relations)Act. NLRB v. Hol yoke Water Power Co., 778 F.2d 49 (1lst
Gr. 1985).

~ For the foregoing reasons, | conclude that Emery may not
insist that the UMM international representative sign a waiver
prior to exercising § 103(f) rights.

Enery's policy also requires 24 hour advance notice before
entry into a mine will be permtted. However, it is not
necessary to explore this aspect of the case because the notice
requirement clearly relates to entry under the ternms of the wage
agreenent (uMwa Ex. 4). And the parties agree the terns of the
wage contract are not an issue in the case.

The final issue centers on whether Enery may refuse entry to
UMM international representative Rabbitt nmerely because he was
not designated by nanme in the filings nmade under 30 C.F.R Part
40. '

This issue was squarely addressed by the Comm ssion in
Consol i dati on Coal Conpany, 3 FMSHRC 617 (1981).

In the consol case the inspection was requested by the
safety committee of the UMM |ocal. The UMM was the collective
bargai ning representative of the mners. The operator refused
entry on the grounds that their nanes had not been submtted
pursuant to 30 CF. R Part 40.

I n considering the issue the Comm ssion stated as foll ows:

W have previously recogni zed the inportant role section
103(f) plays in the overall enforcenent schene of the Act,
both in assisting inspectors in their inspection tasks and
in inmproving the safety awareness of mners. (Case cited)
W are not prepared to restrict the ri%hts aftorded by that
section absent a clear indication in the statutory |anguage
or legislative history of an intent to do so, or absent an
appropriate limtation inposed by Secretarial regulation.

Neither the statute nor the legislative history indicates
that prior identification of mners' representatives is a
prerequisite to engaging in the section 103(f) wal kar ound
right, and Part 40 on its face is silent as to the intended
effects of a failure to file. The preanble to Part 40 does
di scuss, however, the intended effect of the filing regu-
 ati ons on wal karound participation. It states
[I]t should be noted that mners and their representa-
tives do not lose their statutory rights under section
103(f) by their failure to file as a representative of
mners under this part.
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43 Fed. Reg. 29508 (July 7, 1978). This statenent provides
a c]earlx |nd|cat|on of the Secretary's intent in pronul -
gating the filing regulations and is not inconsistent with
t he | anguage of Part 40.

In footnote 3 of the decision the Comm ssion further
observed:

The Part 40 filing requirements‘were not pronul gated nerely
to identify mners' representatives for section 103(f) pur-
poses. As the preanble to Part 40 noted, the Act "requires
the Secretary of Labor to exercise many of his duties under
the Act in cooperation with mners' representatives." 43
Fed. Reg. 29508 (July 7, 1978). Filing under Part 40
serves, annn? ot her thlngs to identify such representatives
that they will be included in the processes contenplated by
t he Act. See, e.g., sections 101(e), 103(c), 103(g),
105(a), 105(b), 105(d), 107(b), 107(e), 109(b), 305(b).

3 FMBHRC at 618, 619

In the consol case the operator was well aware of who the
UMM safety representatives were and why they were at the m ne.
Li kewise, 1n the instant case, international representative
Rabbitt was well known to Enmery's managenent.

For the fpreg0|n% reasons, conclude that the nere failure
of representative Rabbitt to f|Ie under 30 C.F.R Part 40 does
not authorize the operator to deny access under § 103(f).

Briefs
The parties have filed pre-trial and post-trial briefs which
have been nost hel pful in analyzing the record and defining the
I ssues. However, to the.extent they are inconsistent with this
decision, they are rejected.

Concl usi ons of Law

Based on the entire record and the factual findings made in
the narrative portion of this decision, the follow ng concl usions
of law are entered:

1. The Comm ssion has jurisdiction to decide this case.

2. Contestant failed to neet its burden of proof to es-
tablish that Ctation 2834575 should be vacated.

3. The contest of Ctation 2834575 should be di sm ssed.
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ORDER

Based on foregoing findings of fact and conclusions of |aw,
I enter the follow ng order:

The contest filed herein is di sm ssed.
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Edward H. Fitch, Esq., Ofice of the Solicitor, U S. Departnent
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